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A DIFFERENT BRAND OF WARFARE

How cross-border legal moves are giving the White House lots to worry about

By Chitra Ragavan

lleged al Qaeda operative Mo-
Ahamed al Qahtani had no clue

what was in store for him when

he was nabbed in Afghanistan

after the September 11 attacks and
shipped to the U.S. Naval Base in Guan-
tanamo Bay, Cuba. When it was discov-
ered that he might have been part of
the 9/11 plot, military intelli-
gence officials took over his
interrogation. Qahtani’s lawyer
contends, based on military
documents, that her client was
subjected to 20-hour-a-day
questioning, sleep deprivation,
and blasting music, by order of
then Defense Secretary Donald Rumsfeld.
Qahtani has since recanted confessions
to terrorism-related activities—confes-
sions so brutally coerced that military of-
ficials have said publicly the evidence can
never be used to prosecute him. Qahtani
remains confined today at Guantanamo
Bay, but in a bizarre twist, he could still
get his day in court—as the lead plaintiff

in a war-crimes complaint filed in Ger-
many against Rumsfeld and other U.S.
officials. Among others accused in the
complaint by an American human-rights
group, the Center for Constitutional
Rights, are former cia Director George
Tenet, Attorney General Alberto Gonza-
les, David Addington, chief of staff to Vice
President Dick Cheney, and former Jus-
tice Department officials John Yoo and

“Senior officials may be harassed
by lawsuits and subpoenas for

the rest of their lives.”

Jay Bybee, who helped draft Bush ad-
ministration policies on treatment of sus-
pected terrorists.

Law war. Publicly, the Pentagon has de-
scribed the suit as without merit. But pri-
vately, Bush administration officials ac-
knowledge that this type of “legal warfare,”
or “lawfare,” is a diplomatic time bomb
that could create huge “bilateral head-

Then Defense Secretary Rumsfeld arrives at an air base in Kirgizstan during a 2005 tour of Central Asia.
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aches.” Separately, arrest warrants is-
sued by a Munich court against 13 cia
officers allegedly involved in the kid-
napping and torture of German citizen
Khaled el-Masri have also aggravated
U.S.-German tensions. In Milan, Italian
prosecutors are seeking the arrest of 26
Americans, many of them cia operatives
alleged to be involved in the kidnapping,
rendition to Egypt, and alleged torture
of an Egyptian refugee from
Italy, Hassan Mustafa Osama
Nasr. Portugal and Switzerland
are conducting similar criminal
probes. U.S. officials have no
intention of turning over any
of the accused, but “there’s a
growing risk for current and
former officials [who could be arrested]
when they travel abroad,” says John
Bellinger, the State Department’s legal
adviser. “Senior officials may be harassed
by lawsuits and subpoenas for the rest
of their lives.” Yoo, the former Justice
Department official, was dissuaded from
teaching in Italy, sources say, because
prosecutors there were mulling over
legal action against him. Yoo
declined to comment, as did
the Justice Department. Rums-
feld’s office did not respond to
a request for comment.

The criminal complaint was
filed on behalf of Qahtani and
11 Iragqi citizens allegedly tor-
tured in Irag’'s notorious Abu
Ghraib prison, under Ger-
many’s tough universal-juris-
diction statute, which allows
the German federal prosecutor
to investigate and prosecute
crimes against humanity any-
where. International human-
rights groups have long used
such statutes, passed by sever-
al countries, including the
United States, to target for-
eign dictators. The most note-
worthy example is a Spanish
judge’s attempts to get former
Chilean dictator Gen. Augusto
Pinochet extradited from Lon-
don and try him for crimes
against humanity. That case
embroiled former Secretary of
State Henry Kissinger; U.S. of-
ficials had to talk a French
judge out of enforcing a sub-
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poena against Kissinger as he
sat in a Paris hotel.

The Center for Constitution-
al Rights’ currentcomplaintisa
repeat performance. In Novem-
ber 2004, ccr filed a similar
complaint against Rumsfeld
and the other defendants. But
the U.S. threatened a range of
sanctions against Germany, and
the complaint was dismissed on
the eve of a Rumsfeld trip to
Munich. The German federal
prosecutor said then that the
U.S. investigation of the Abu
Ghraib scandal displayed the
Bush administration’s willing-
ness to address possible crimes
there. New York City Bar Asso-
ciation lawyer Scott Horton, a
leading international law expert,
predicts that this time around,
German prosecutors will con-
clude that the complaint against
Rumsfeld and others is merito-
rious, “but for political reasons,
they will not proceed with it.”

The administration is count-
ing on the fact that international law pro-
vides government officials some protec-
tions. “Courts have recognized that if
senior officials are allowed to be arrested,
subpoenaed, or sued while they are trav-
eling on official business,” says Bellinger,
the State Department legal adviser, “this
would cause unworkable interference
with diplomacy.” It's well settled, Bellin-
ger adds, that sitting heads of state are im-
mune to prosecution or suit while in of-
fice unless that immunity is waived by
their government or overridden by the
U.N. Security Council, and the principle
may extend to other senior officials, such
as attorneys general, although the law is
less clear on that point. Even after Presi-
dent Bush or Secretary of State Con-
doleezza Rice leaves office, he or she
should have “residual” immunity to pros-
ecution, he says. However, Kissinger still
faces some legal risk when he travels
abroad. Bellinger predicts that there will
be still more litigation over the immuni-
ty issue in years to come.

Officials at the Center for Constitution-
al Rights, meanwhile, vow to press ahead.
“It's one thing when small countries in the
world [conduct torture] and get yelled at,”
says Michael Ratner, ccr’s president. “But
when the U.S. does it, who's going to hold
them accountable?” Even if the ccr suit
goes nowhere, Ratner says, one of his goals
is to ensure that Bush administration of-
ficials—and Rumsfeld, in particular—will
never be able to travel abroad without
huge legal hassles. 1
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CLIQUE ON TO PENGUIN

How a virtual world is changing social dynamics
in fifth-grade classrooms across the country

By Elizabeth Weiss Green

here were early signs, like when
I her son, Perry, who is 7, started

talking seriously about buying a
piano. Or when his friends started
organizing sled races, even though tem-
peratures in their northern California
neighborhood  were
climbing into the 60s.
But GraceAnn Stewart
did not use the word ob-
session until the day a
few weeks ago when
Perry asked her to make
his school day longer.
The reason was Club
Penguin, a website
where kids live second
lives masquerading as
chubby aquatic birds.
Perry’s parents limit the time he spends
playing this Internet game at home, but
in daycare he can get three uninterrupt-
ed hours of sledding down slopes, or-
dering virtual lattés, and maybe even
meeting a tiny penguin “gf” (girlfriend).
The Internet club, launched in October
2005, has captivated elementary school

“There is no
handbook on
this,” says one
mother. “Should
we be allowing
kids to do this?”

children across North America, with 4
million visitors in January, up from 2.6
million in September. Club Penguin—
and a growing number of similar sites—
provide the 8-to-14-year-old set with a
virtual meeting place all their own, a My-
Space for kids. But Penguin has unset-
tled parents. “There is no handbook on
this,” says Stewart.
“Should we be allowing
kids to do this? Isitre-
ally safe?”

That depends. Most
parental nightmares
involve foul-minded
adults posing as pen-
guins. Those fears are
very likely overblown:
Sophisticated safety
features filter anything
that looks like an E-
mail address, a phone number, or pro-
fanity out of the children’s chats. In fact,
a Canada-based consulting firm that
trains police about child safety on the
Web uses Club Penguin as a positive
model and the Better Business Bureau
awarded the site a kids’ privacy seal of
approval. What's less clear is how these
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